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As all practitioners will be aware last year was an eventful year for the offshore industry generally and especially so for the British Crown Dependencies.  For example, the Organisation for Economic Co-operation and Development (OECD) produced its report on “Harmful Tax Competition”.  This came hot on the heels of various pronouncements by the European Union on fiscal harmonisation, which was in turn followed by the British Government’s report on financial regulation in the Crown Dependencies (The Edwards Report).  There have also been a number of new exciting technical products entering the market, notably e-commerce and securitisation.

The net result of these various regulatory reviews and reports is that offshore centres are going to come under renewed pressure to perhaps amend their domestic legal regimes to permit greater transparency.  The general philosophy being developed seems to be that “confidentiality” is in but “secrecy” is out.

This general approach seems acceptable provided basic human rights are not subverted.  For example, Article 12 of the Universal Declaration of Human Rights states that “No one shall be subject to arbitrary interference with his privacy, family, home or correspondence…  Everyone has the right to protection of the law against such interference…”.  There are, of course, similar provisions in the International Covenant on Civil and Political Rights, the American Convention on Human Rights, and the European Convention for the Protection of Human Rights and Fundamental Freedoms.

It should be noted that in most countries for the basic right to privacy to be overridden (ie for mail interception or telephone tapping) a judge or similar figure must give permission.  However, this is not the case in relation to the right to privacy in respect of financial transactions.  For example, in order to prevent “tipping off”, most general anti-money laundering legislation enables quite low level employees in a bank to provide information to law enforcement agencies.  This information then seems to become widely available to other international agencies.  For example, between 1994 and 1996, nearly 45,000 “suspicious” reports were made to the authorities in the UK.  Yet of the 25 convictions for money laundering, only one prosecution resulted from a suspicious transaction report.  There were, however, 200 known prosecutions for other offences in 1996 as a result of reports passed on to the police or investigative authorities.

Here it seems to me is the possibility of abuse.  All right thinking individuals want to prevent crime.  However, if notifications under anti-money laundering statutes are being used for other purposes then this is wrong.  I would suggest that before disclosures could be used in other proceedings, some sort of judicial review should take place (similar to obtaining permission to intercept ordinary correspondence) before information is released to the international computer net.

Other substantial changes taking place relate to e-commerce and securitisation structures.  Clearly the ability to place a commercial web site in an offshore centre could be extremely fiscally beneficial in two regards:

a)
The possibility of avoiding sales taxes on the goods or services provided, and

b)
Sheltering the profits made by the site concerned.

Without doubt there are a number of fiscal and technical issue to be considered but e-commerce must constitute a “sunrise industry” for the offshore world.

A similar “sunrise industry” is the securitisation processes.  This is the ability to turn receivables into capital.  Essentially, in this process assets are transferred to an “orphan” offshore structure (ie not owned by the corporate sponsor).  Special purpose vehicles (“SPVs”) are formed to issue loan notes in the capital markets.  These notes  securitise (ie have attached to them in priority to other creditors) the receivables sold to the SPV by the sponsoring institution.  The SPVs pay for the receivables out of the capital receipts of its own loan note issues.  Clearly the ability to ensure that withholding taxes are not levied on long term programmes is vital (a typical programme lasts 21 years).  Here the continuing process of capital markets de-intermediaryisation is clearly benefited by the existence of reputable offshore centres.

In summary the offshore world is changing.  Because of pressure from onshore multi-national organisations the regulation is going to promote greater transparency in regard to such matters as ownership of assets.  In principle, what this probably means is that offshore regulators will be required to be more fully informed about transactions undertaken by professionals offshore.  Hopefully, once this is achieved then only further onward disclosure to onshore authorities will be allowed in appropriate circumstances.  However,  these regulator pressures are to some extent offset by new products entering the market, which do not rely on confidentiality issues.
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